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BILL ANALYSIS: Except as otherwise provided, the sections in the bill would become effective when
the act becomes law. Many of the changes in the bill are recommendations of the Department of
Revenue.

Section | Bill Analysis

PART I: BUSINESS TAX CHANGES

1.1 Repeals the annual franchise or privilege tax on mutual burial associations, effective for taxes
payable on or after April 1, 2016. The Department of Revenue collected $750 in franchise tax
on mutual burial associations in 2014. The General Assembly repealed most of the State
privilege license taxes in the mid-1990s as an archaic form of taxation. The tax rate varies
from $15 to $50, depending upon the membership of the association. There are currently 60 to
65 mutual burial associations, and all but three have a tax liability of $15.

1.2 Corrects a statutory cross-reference.

1.3 Defines a "qualified air freight forwarder" as a company that is an affiliate of an airline and
whose air freight forwarding business is primarily carried on with that affiliated airline. The
provision allows a qualified air freight forwarder to utilize its affiliated airline's revenue ton
miles factor for purposes of apportioning its income to North Carolina. Without this change,
an air freight forwarder that owns no planes would be considered a service company and
would be subject to the three-factor apportionment formula.

1.4 | Corrects a statutory reference.

15 Clarifies that an exercise of the royalty reporting option by a taxpayer does not nullify nexus,
and does not permit receipts to be excluded from the calculation of the sales factor.

PART Il: PERSONAL TAX CHANGES

2.1(a) | Restores a miscellaneous itemized deduction applicable when a taxpayer restores a substantial
amount held under claim of right that the taxpayer included in gross income for a prior
taxable year because it appeared that taxpayer had an unrestricted right to that item. This
provision prevents a person from paying income tax on amounts the person did not receive.
An example of this type of situation is a taxpayer who works on commission. The Department
of Revenue recommended this change.

Allows an itemized deduction for wagering losses to the extent allowed by federal law. Under
the federal itemized deduction, the loss may not exceed winnings.

This subsection becomes effective for taxable years beginning on or after January 1, 2014.
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2.1(b) | Adds a deduction for the purpose of preventing double taxation of income. This section

becomes effective for taxable years beginning on or after January 1, 2014. The American
Recovery & Reinvestment Act of 2009 permitted an individual or a corporate taxpayer with
income from business indebtedness discharged by the reacquisition of a debt instrument
occurring in 2009 or 2010 to defer that income until 2014. Beginning in 2014, the taxpayer is
required to recognize the income ratably over a 5-year period for federal income tax purposes.
NC decoupled from this federal law change in S.L. 2009-451. Therefore, the taxpayer has
already recognized the income for State tax purposes. In 2009, G.S. 105-134.6 was amended
to provide a deduction from federal taxable income for this income. The deduction was
inadvertently omitted from the list of deductions when G.S. 105-134.6 was recodified and
amended as G.S. 105-153.5.

2.2

Provides that an individual taxpayer must adjust federal adjusted gross income to prevent a
double benefit of the federal net operating loss (NOL) carryover. This provision becomes
effective for taxable years beginning on or after January 1, 2015. North Carolina piggybacks
the federal NOL law, which instructs taxpayers to deduct the entire amount of NOL being
carried to that year. If all of the NOL is not used, the unused amount is carried forward to the
succeeding year. If North Carolina has additions to federal taxable income, they would be
offset by the unused NOL and the taxpayer would also benefit from the unused NOL in the
succeeding year. To prevent the double benefit, this addition to federal adjusted gross income
is needed. The adjustment was required under G.S. 105-134.6, but was inadvertently omitted
when G.S. 105-134.6 was recodified and amended as G.S. 105-153.5.

2.3

Corrects a statutory reference and removes obsolete language.

PART I11: SALES TAX CHANGES

3.1

S.L. 2014-66 clarified the authority of the Department of Revenue to collect the 911 fee paid
on prepaid wireless service. This section conforms the effective date of the collection
authority to when the fee was initially imposed.

3.2(a)

This subsection does the following removes obsolete definitions and updates the statutory
reference to the Streamlined Sales Tax Agreement.

3.2(b)

Simplifies the sales tax application for storage by removing exceptions that are problematic to
administer because taxpayers often do not retain sufficient documentation to support the
exceptions to the definition of "storage". This subsection becomes effective January 1, 2016.

3.3

Corrects a statutory cross-reference.

3.4

The tax treatment for receipts from a ticket reseller was changed in S.L. 2014-3. This section
makes a conforming change by recognizing who is the retailer for purposes of that
transaction.

3.5

Changes the term "affixed" to "applied"” so the terminology is consistent with the terminology
used in the definition and with the remainder of the statute.

3.6

Clarifies the reporting period a retailer who receives sales tax due from a facilitator must use.

3.7

Replaces a term with the defined term.

3.8

Changes the term “conditional service contract” to "conditional contract” so that the
transactions in the statutory section will not be confused with a service contract. The
transactions addressed in this section concern tangible personal property sold below cost if
purchased with a contract. An example of this type of transaction is a mobile phone sold for a




Senate Bill 605

Page 3

Section

Bill Analysis

discounted price if purchased with a mobile phone plan. This section also clarifies what the
presumed sales price of the item is when a portion of the conditional contract is taxable and a
portion of it is not. The current law addresses the situation where the entire contract is taxable,
or the entire contract is not taxable, but not the situation where it is partially taxable. This
section provides that the presumed sales price of the item is equal to the percentage of the
service in the contract that is not taxable. Lastly, it makes a conforming change to the local
sales tax base to clarify that the local sales tax applies to the presumed sales price.

3.9

Subsection (a) repeals the sales tax exemption for items sold by a nonprofit organization when
the receipts from the sale of the items will be directly or indirectly contributed to the State or
school. An example of an entity that benefits from this exemption is a museum gift shop.

Subsection (b) creates a new sales tax exemption for food, prepared food, soft drinks, and
other items of tangible personal property sold not for profit for or at an event that is sponsored
by an elementary or secondary school when the net proceeds will be given to the school.

This section becomes effective January 1, 2016.

3.10

Provides that charges for installation, delivery, and interior design services must be separately
stated and identified as such on the billing statement given to the purchaser to be exempt from
sales tax. The Department requested this change.

3.11

Corrects a statutory reference and clarifies that fuel and piped natural gas exempt from sales
tax because it is sold to a manufacturer for use in connection with the operation of a
manufacturing facility must be used at a facility where the primary activity is manufacturing.

This section becomes effective January 1, 2016.

3.12

Subsection (a) provides that the sales tax exemption for items purchased by a contractor apply
to items purchased for the holder of a conditional farmer exemption certificate as well as the
holder of a qualifying farmer exemption certificate.

Subsection (b) corrects a statutory reference.

3.13

Clarifies that the refund for indirect purchases made by a person on behalf of a nonprofit
organization does not apply to purchases of prepared food and accommodation rentals. This
clarification is consistent with how the State sales tax exemption and refund provisions are
administered.

3.14

Repeals an obsolete provision. The sales tax refund for businesses located in a low-tier area
expired in 2014.

3.15

Removes the time period for which a person must maintain records. The three-year time
period is misleading. Records should be retained for periods covered within a statute of
limitations. The statute of limitations is generally three years. However, an ongoing audit may
exceed a period of three years. And there is no statute of limitations for failure to file a return.

3.16

Adds "data" to the types of records the Secretary of Revenue may examine.

3.17

Makes changes necessitated by the Streamlined Sales and Use Tax Agreement. The change
will allow service providers adequate time to make changes to their systems. This section also
allows the Department to makes adjustments as needed to the tax matrix used by certified
service providers.

3.18

Provides that a certified service provider may file with either the Secretary or the Streamlined
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Sales Tax Governing Board a certificate of deposit, in addition to a bond or an irrevocable
letter of credit.

3.19

This section clarifies that a park model RV is a recreational vehicle and is subject to the
highway use tax. Under current law, it has been unclear whether a park model RV is subject
to sales tax or highway use tax. This section would provide that whichever tax a retailer
collected on a park model RV would be considered properly due and paid.

3.20

Clarifies that the white goods tax applies to any new white good purchased for storage, use, or
consumption in this State.

3.21

Clarifies that the net proceeds of the One-Quarter Cent Local Option Sales Tax is allocated to
the taxing county.

3.22

Disallows the State government sales tax exemption and sales tax refund of local taxes paid
on indirect purchases for (i) occupational licensing board and (ii) State governmental entities
that are specifically designated to apply for a sales tax refund under G.S. 105-164.14. An
occupational licensing board is defined by G.S.93B-1 to be "any board, committee,
commission, or other agency in North Carolina which is established for the primary purpose
of regulating the entry of persons into, and/or the conduct of persons within, a particular
profession or occupation, and which is authorized to issue licenses; ... the term does not
include State agencies, staffed by full-time State employees, which as a part of their regular
functions may issue licenses.” The NC Bar Association and the NC State Board of Certified
Public Accountants are occupational licensing boards under that definition, and they are also
listed under G.S. 105-251.2. As such, these entities would no longer be eligible for the State
sales tax exemption.

3.23

Delays the remittance of sales tax collected on the gross receipts from an admission charge to
an entertainment activity. Currently, the sales tax proceeds must be remitted monthly or
quarterly after the retailer receives the tax revenue. This section would require the proceeds to
be remitted after the event occurs.

This section would become effective January 1, 2016.

3.24

Provides that repair or replacement parts for a ready-mix concrete mill are subject to the 1%,
$80 cap excise tax, regardless of whether the equipment is freestanding or affixed to a vehicle.

Currently, purchases by ready-mix concrete manufacturers of mill machinery, equipment,
parts, and accessories that are used directly in the manufacture of ready-mix concrete mills are
subject to a 1% privilege tax, with a maximum of $80 per article. However, once a ready mix
concrete mill becomes part of a truck, it is part of a motor vehicle; and a motor vehicle is not
considered mill machinery. Repair parts and accessories to a motor vehicle are subject to State
and local sales tax.

This section becomes effective January 1, 2016.

3.25

Removes an obsolete sentence. In 2013, the General Assembly substantially changed the
election laws. This sentence should have been deleted when the cross-reference to
G.S. 163-287 was added.

3.26

Allows machinery and equipment used by secondary metal recyclers to be exempt from sales
and use tax, and subject to the Article 5F 1% excise tax, $80 cap. It would also exempt
electricity and fuel used by secondary metal recyclers from sales and use tax if the primary
activity at the facility is recycling. This section would become effective retroactively to July
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1, 2010. An expedited refund application period is given for taxpayers who paid the tax in
accordance with the law.

o

Directs the Revenue Laws Study Committee to consider the application of or exemption from
sales tax of various admission charges to an entertainment activity that are unclear under
current law.

3.28

Defines qualified equipment used at ports facilities that is eligible for the 1%, $80 cap excise
tax rate as not only the machinery and equipment but also the parts, attachments, and
accessories for that equipment.

3.29

Under prior law, the term "facilitator" was only used in referring to the tax on
accommodations. The term is now used in the administration of other taxes. This section
modifies the term facilitator to reflect the use of the term in multiple statutes. Requested by
DOR.

PART IV: EXCISE TAX CHANGES

4.1

Conforms the bonding requirements entities that must pay excise tax on cigarettes and
tobacco products. Provides that the entities must file a bond (or letter of credit) in an amount
that is two times the monthly average liability of the taxpayer. The minimum amount of the
bond is $2,000, the maximum amount of the bond is $2 million. The Secretary must
periodically review the bonds, and adjust the amount based on changes in the taxpayer's
liability.

4.2

Clarifies the applicability of the tax on other tobacco products to specify that the OTP rate
does not apply to cigarettes that are taxed at 45¢ per pack, and does not apply to vapor
products that are taxed at 5¢ per mL of consumable product.

4.3

Authorizes wine shippers to file excise tax returns on shipments once a year, rather than
monthly.

4.4

Conforms the bonding requirements for the severance tax on energy minerals to the
provisions for other excise taxes. Clarifies that the tax is imposed on the producer of the
energy mineral. Repeals a provision that would have relieved the producer of paying the tax.

4.5

Makes three changes in regards to the disclosure of tax information:

e Clarifies when information regarding sales by a nonparticipating manufacturer may be
disclosed for reports required by the MSA.

e Authorizes the Department to provide a list of entities licensed under the tobacco
products tax Article to aid in the administration of the tobacco products tax.

e Authorizes the Department to disclose tax information regarding motor fuel tax
compliance to other IFTA (International Fuel Tax Agreement) jurisdictions.

4.6

Conforms the statutes for temporary trip permits for motor carriers to the current Department
practice.

4.7

Authorizes the Secretary to appoint a designee to enter into agreements regarding the
administration of IFTA. The agreements entered into may not impact the amount of motor
fuel taxes due.

4.8

Clarifies the interest rate applicable to IFTA taxpayers.

4.9

Makes two changes to the motor fuel tax refund for off-highway use due to the changes in
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S.L. 2015-2 that modified the motor fuels tax rate. Subsections (a) and (b) are conforming
changes regarding the shift from two six-month base periods to one 12-month base period.
Subsection (c) recodifies the definition for wholesale price. This definition was repealed in
S.L. 2015-2 as the term is no longer needed in the calculation of the motor fuels tax rate.
However, the definition is needed to calculate the refund for off-highway use. This section
recodifies the definition in the motor fuel refund statute.

PART V: OTHER TAX CHANGES

5.1

Extends the time period for which the Department may transfer an assessment against a
responsible person.

5.2

Repeals an obsolete statute. The State made its last transitional local government hold
harmless payment for repealed reimbursements in 2013.

5.3

Repeals an antiquated statute in Chapter 131E, Public Hospitals and puts the provisions
pertaining to the taxability of public hospitals in the tax statutes, Chapter 105. It refers to
repealed taxes and contains a blanket statement that the authority is exempt from all taxes. In
practice, the hospitals apply for a refund of sales and use tax paid, G.S. 105-164.14. The
property tax statutes exempt real and personal property of a hospital authority created under
G.S. 131E-17 from tax, G.S. 105-278.1. The bill adds two provisions to ensure that the tax
treatment of interest income from bond obligations remains exempt from corporate and
individual income tax, and that motor fuel purchased by a hospital authority created under
G.S. 131E-17 remains exempt from excise tax.

5.4

Repeals a reference to a repealed statute. G.S. 153A-152 was repealed effective July 1, 2015.

5.5

Removes a duplicative notice requirement required to be made by a servicer of a home loan.
The statement mailing requirement and borrower notification requirement are satisfied when
the person complies with the federal disclosure requirements.

5.6

Limits the State tax compliance requirements that must be met by applicants for an ABC
permit or an ABC permit holder to the applicant or the permit holder. Under current law, the
definition of the word "person" includes individuals that are not the actual permit holders.

5.7

Excludes index fund holdings from the Sudan Investment Act, at the request of the Office of
the State Treasurer. The State Treasurer's index fund provider does not offer products that
exclude Sudan. If the Sudan Act is not amended, the Department may need to consider
transitioning these holdings into a more costly actively managed structure. Excluding index
funds would align the Sudan Act to the Iran Divestment Act passed by the General Assembly
in S.L. 2015-118.

5.8

Removes the sunset from S.L. 2011-373. This act sought to create an incentive for State
agencies to voluntarily identify surplus real property by allowing the agency to receive a
portion of the proceeds from the disposition of surplus real property and by allocating %2 of
the proceeds from the disposition of the property to the Teachers' and State Employees'
Retirement System.

5.9

Gives that the State Treasurer another set of regulated companies it may utilize to make short-
term money market investments so the State may continue to diversify its investments. The
State Treasurer makes short-term money market investments totaling billions of dollars each
day. The State Treasurer requested this provision.

5.10

Broadens the purposes to which money in the Utility Account can be used. Under current
law, it can only be used to create jobs. With this change, it would also be permissible to use it
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5.12 | Corrects a typo.

5.13 | Corrects a statutory reference.

28 8

I

PART VI: LOCAL OPTION SALES TAX FOR COUNTIES

! Durham, Mecklenburg, Orange, Forsyth, Guilford, and Wake.
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’Article 4A of Chapter 115D establishes the budget process for community colleges.
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® Of these six counties, Durham and Orange are the only ones that also levy the quarter-cent tax under Article 46. Guilford
and Mecklenburg have the quarter-cent on the November 2014 ballot.

* Mecklenburg County passed a one-half cent sales tax for transit, with 58% of the voters in favor, in November 1998. The
county began levying the tax April 1, 1999.

> Durham County passed a one-half cent sales tax for transit, with 60% of the voters in favor, in November 2011. The county
began levying the tax April 1, 2013.

® Orange County passed a one-half cent sales tax for transit, with 59% of the voters in favor, in November 2012. The county
began levying the tax April 1, 2013.
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